


present on the destination storage medium and accessible by the operating system or 

other programs so that any viruses contained in the data can spread and infect the 

computer system.”5  Under these circumstances, the language in the preamble does not 

impose a separate claim limitation. 

B 

 Symantec also challenges the district court’s construction of the terms 

“computer” and “computer system.”   The district court construed these terms to mean a 

“personal computer or workstation.”  In doing so, the district court rejected Symantec’s 

proposed construction that “computer system” meant “any combination of hardware, 

software, documentation, and manual procedures that are combined to perform a 

specific function.”  J.A. at 16.  Based on the district court’s claim construction, the 

parties stipulated that the Gateway products do not infringe the asserted claims.   

The dispute here centers on whether the term “computer system” is properly 

limited to a single computer, or whether it covers a network of multiple computers.  The 

district court explained that its construction limited the term “computer system” to a 

single personal computer or workstation.  The district court premised its construction on 

the preferred embodiment’s use of a single computer, which as the court noted, 

“constitutes the complete description of the computer system.”  The district court also 

relied on expert testimony that the term “computer system,” as used in the specification, 

referred to a single computer.   

                                            
5  Although implicit in the requirement that the screening is performed on 

“incoming digital data,” we note that the claims do not cover methods of screening data 
for viruses before that data has left the source storage medium. 
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On appeal, Symantec contends that the district court improperly limited the 

claims to cover only the preferred embodiment.  The specification does not limit the 

invention to the preferred embodiment, and the ordinary meaning of the term “computer 

system,” according to Symantec, includes both a single computer and a system of 

multiple, interconnected computers.   

We agree with Symantec that the district court’s construction of the terms 

“computer” and “computer system” unduly limits the scope of the claims to a single 

personal computer.  The claims “must be read in view of the specification, of which they 

are a part.” Phillips v. AWH Corp., 415 F.3d 1303, 1315 (Fed. Cir. 2005) (en banc).  In 

Phillips, we characterized the specification as “the single best guide to the meaning of a 

disputed term.” Id.  We find nothing in the specification that would limit the meaning of 

the term “computer” or “computer system” to a single computer.  The terms are not 

expressly defined in the specification, and there is nothing in the specification that 

suggests that it adopted a special definition of those terms.6  Moreover, the expert 

testimony that the district court cites does not support the district court’s construction.  

That testimony simply recites how each expert would construe the term “computer 

system” based on his own reading of the specification.  Such expert testimony, which 

does not identify the “accepted meaning in the field” to one skilled in the art, is 

unhelpful.  Sinorgchem, 511 F.3d at 1137 n.3 (according little or no weight to expert 

testimony about the meaning of specification terms where the expert failed to present 

                                            
6  Although the preferred embodiment utilizes a single computer, this is not a 

case where the specification consistently refers to the invention as involving a single 
computer.  See Ormco Corp. v. Align Tech., Inc., 498 F.3d 1307, 1313 (Fed. Cir. 2007).   
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evidence of the generally accepted meaning of those terms to persons of ordinary skill 

in the art).     

Because the specification does not reveal any special definition for the terms 

“computer” or “computer system,” we must construe those terms according to their 

ordinary meaning.  In Phillips, we explained that “the words of a claim ‘are generally 

given their ordinary and customary meaning.’”  415 F.3d at 1312.  We clarified that the 

relevant meaning is “the meaning that the term would have to a person of ordinary skill 

in the art in question at the time of the invention.”  Id. at 1313.  Dictionaries are “among 

the many tools that can assist the court in determining the meaning of particular 

terminology to those of skill in the art of the invention.”  Id. at 1318.  Here, it is clear that 

the ordinary meaning of the terms “computer” or “computer system” as understood by a 

person of ordinary skill in the art at the time of the invention is not limited to a single 

computer or workstation.  The Dictionary of Computing at that time defined the term 

“system,” in relevant part, as: 

Anything we choose to regard (a) as an entity and (b) as comprising a set 
of related components.  In computing the word is widely used with many 
shades of meaning.  Most commonly, however, it may refer to a related 
set of hardware units, or programs, or both.  The hardware contents of a 
computer room may be spoken of as “the system,” and so may a range of 
manufacturer’s equipment[.] 
 

Dictionary of Computing 375 (2d ed. 1986).  By contrast, the same dictionary defined 

the term “stand-alone” as “[d]enoting a computer system or subsystem that is capable of 

operation without being connected to any other computer system or subsystem.”  Id. at 

360.  In other words, a stand alone computer is only one type of computer or computer 

system.  We therefore conclude that the ordinary meaning of the terms “computer” and 

“computer system” to one of ordinary skill in the art in 1990 was not limited to a single, 

2007-1201, -1239 13  



stand-alone computer or workstation and that the district court erred by unduly limiting 

its construction of those terms.   

Because we find that the terms “computer” and “computer system” are not limited 

to a single computer, we must vacate and remand to the district court on the issue of 

infringement of CA’s Gateway products.  Given our construction of these terms, on 

remand, the district court should determine whether the combination of computers used 

in the Gateway system performs all the claimed method steps.   

C 

 Symantec also contends that the district court erred in construing the term 

“destination storage medium” to mean “a computer storage medium that is the target of 

the transfer of data as a result of the causing step.”  This construction, when read 

together with the district court’s construction of the terms “computer” and “computer 

system,” which we rejected above, effectively limited the term “destination storage 

medium” to encompass only a storage system residing within a stand-alone computer, 

such as a computer’s hard drive.  Such a limitation had the effect of excluding from the 

claim’s scope any peripheral devices, such as floppy drives or thumb drives. 

 The district court reasoned that construing “destination storage medium” to 

include peripheral devices would be inconsistent with its construction of the term 

“computer system,” since such a construction would “permit the invention to operate 

outside of the computer system.”  J.A. at 18.  Under the correct construction of 

“computer system,” there is no reason that “destination storage medium” must be 

limited to a computer hard drive.  Under our construction of “destination storage 

medium,” peripheral devices, such as floppy drives and thumb drives, are properly 
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within the scope of that term.  In addition, we note that the inclusion of peripheral 

devices within the scope of the term “destination storage medium” is consistent with the 

broad construction we gave that term in Hilgraeve II: “‘storage medium’ refers to any 

storage medium of the computer system, if the data, when stored on the medium, are 

accessible to the operating system or other programs, such that viruses in the data can 

spread and infect the computer system.”  265 F.3d at 1342 n.1. 

II 

 Next, Symantec argues that the district court improperly granted summary 

judgment of non-infringement on the EAV products based on a finding that CA does not 

induce infringement of the ‘776 patent.  The district court held that the EAV products 

failed to meet both the “as it is being transferred” claim limitation and the “causing a 

quantity of digital data resident on a source storage medium to be transferred” claim 

limitation.  As we have already found that the former was based on an erroneous claim 

construction, we now need only address the latter claim limitation.   

 Before the district court, there was no dispute that the EAV products do not 

“cause[] a quantity of digital data resident on a source storage medium to be 

transferred,” as required by claim 1.  Instead, as the district court found, the EAV 

products work in conjunction with a downloading or copying program, such as an 

internet browser.  The EAV products perform the anti-virus scanning; the downloading 

program performs the downloading.  Symantec argued that CA induces its customers to 

infringe the ‘776 patent by promoting its EAV products to be used in an infringing 

manner in conjunction with a downloading program.  The district court rejected this 
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argument.  It held that Symantec could not establish active inducement because it did 

not show that any third party directly infringed the ‘776 patent using the EAV products. 

35 U.S.C. § 271(b) provides that “[w]hoever actively induces infringement of a 

patent shall be liable as an infringer.”  “In order to succeed on a claim of inducement, 

the patentee must show, first that there has been direct infringement,” and “second, that 

the alleged infringer knowingly induced infringement and possessed specific intent to 

encourage another's infringement.” MEMC Elec. Materials, Inc. v. Mitsubishi Materials 

Silicon Corp., 420 F.3d 1369, 1378 (Fed. Cir. 2005) (quoting Minn. Mining & Mfg. Co. v. 

Chemque, Inc., 303 F.3d 1294, 1304-05 (Fed. Cir. 2002)).  We recently clarified en 

banc that the specific intent necessary to induce infringement “requires more than just 

intent to cause the acts that produce direct infringement. . . . [T]he inducer must have an 

affirmative intent to cause direct infringement.”  DSU Med. Corp. v. JMS Co., 471 F.3d 

1293, 1306 (Fed. Cir. 2006) relevant section (en banc).  Thus, “inducement requires 

evidence of culpable conduct, directed to encouraging another's infringement, not 

merely that the inducer had knowledge of the direct infringer's activities.”  Id.   

On appeal, Symantec asserts that it produced ample evidence to establish that 

the EAV products have no utility apart from screening downloaded or copied data files.  

That is, the EAV products operate only when a user downloads or copies a file onto his 

computer, and the downloading or copying must happen via a downloading or copying 

software program.  In particular, Symantec points out that the EAV product manual 

establishes that CA promotes its use of the EAV product in combination with a 

downloading program in an infringing manner.  The manual states that “[t]he Realtime 

Monitor scans programs on a workstation or server each time a file is executed, 
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accessed, or opened.”  J.A. at 6213.  In its discussion of the internet, the manual states 

that “[t]he newest source of infections is the Internet. . . . This feature works with 

browsers from Netscape and Microsoft.”  Id. at 6214.  In response, CA maintains that 

Symantec has not shown any evidence of direct infringement because it has not shown 

that any CA customer actually performs all of the claimed method steps.  Absent such a 

showing, CA contends that the district court properly granted summary judgment.    

We find that there are genuine issues of material fact as to whether CA induced 

its customers to infringe the ‘776 patent.  We agree with Symantec that CA encouraged 

customers to engage in direct infringement by using the EAV products in conjunction 

with a downloading program.  This is not a case where the customers may be using the 

product in either an infringing way or a non-infringing way; CA’s customers can only use 

the EAV products in an infringing way.  Under these circumstances, Symantec has 

produced sufficient circumstantial evidence of direct infringement to create a genuine 

issue of material fact, even though Symantec has not produced evidence that any 

particular customer has directly infringed the ‘776 patent.  Direct evidence of 

infringement, as opposed to circumstantial evidence, is not necessary.  See 

Chiuminatta Concrete Concepts, Inc. v. Cardinal Indus., Inc., 145 F.3d 1303, 1312 (Fed. 

Cir. 1998) (finding that Cardinal's advertisements conceded the ability of the accused 

device to practice the claimed method, and encouraged such use); Moleculon Research 

Corp. v. CBS, Inc., 793 F.2d 1261, 1272 (Fed. Cir. 1986) (rejecting the argument that 

“proof of inducing infringement or direct infringement requires direct, as opposed to 

circumstantial evidence”).  
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We therefore vacate and remand the district court’s summary judgment finding of 

non-infringement with respect to the EAV products.7  On remand, the district court 

should consider whether the specific intent requirement set forth in DSU, which was 

decided after the grant of summary judgment in this case, was met.   

III 

On cross-appeal, CA challenges the district court’s summary judgment finding 

that the doctrine of laches does not bar Symantec’s recovery for CA’s alleged patent 

infringement prior to the filing of suit.  At the outset, we dismiss CA’s laches claim as an 

improper cross-appeal.  “A party may cross-appeal if adversely affected by the 

appealed judgment in some particular which it seeks to have modified.”  TypeRight 

Keyboard Corp. v. Microsoft Corp., 374 F.3d 1151, 1156 (Fed. Cir. 2004) (internal 

quotation marks omitted).  A cross-appeal may only be filed “when a party seeks to 

enlarge its own rights under the judgment or to lessen the rights of its adversary under 

the judgment.”  Bailey v. Dart Container Corp., 292 F.3d 1360, 1362 (Fed. Cir. 2002).  

Thus, a properly filed cross-appeal requires that, upon acceptance of appellee’s 

argument, our determination would result in a reversal or modification of the judgment 

rather than an affirmance.  See id.  Here, the district court granted summary judgment 

of non-infringement on CA’s EAV products.  CA argues on appeal that the doctrine of 

laches precludes Symantec from recovering damages on those products for any period 

before the filing of suit.   Thus, even if we were to agree with CA that laches precludes 

Symantec’s recovery over the EAV products, our determination would have no effect on 

                                            
7  We note that the district court appeared to confuse the test for inducement 

with the test for the doctrine of equivalents.  The two concepts are not related. 
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the district court’s judgment.  We therefore dismiss as improperly filed CA’s laches 

cross-appeal.8   

However, we may consider CA’s laches arguments as an alternative ground for 

sustaining the judgment of non-infringement.  TypeRight Keyboard, 374 F.3d at 1160  

(“Even though we lack jurisdiction over the cross-appeal, [the appellee] may still defend 

the judgment on other grounds.”).  We find that the district court did not err in dismissing 

CA’s laches defense on summary judgment.   

A defendant, in order to invoke the defense of laches, must prove:  “(1) [that] the 

plaintiff delayed filing suit for an unreasonable and inexcusable length of time from the 

time the plaintiff knew or reasonably should have known of its claim against the 

defendant, and (2) [that] the delay operated to the prejudice or injury of the defendant.”  

A.C. Aukerman Co. v. R.L. Chaides Constr. Co., 960 F.2d 1020, 1032 (Fed. Cir. 1992) 

(en banc).  A presumption of laches arises “upon proof that the patentee delayed filing 

suit for more than six years after actual or constructive knowledge of the defendant’s 

alleged infringing activity.”  Id. at 1035-36.  We review a district court's determination on 

the issue of laches for an abuse of discretion.  Id. at 1039. 

 The ‘776 patent issued to Hilgraeve on June 7, 1994.  In June 1995, an 

independent software company called Cheyenne Software began marketing a real-time 

antivirus software product called Inoculan.  Hilgraeve sent a warning letter to Cheyenne 

dated October 5, 1996, regarding possible infringement.  On November 6, 1996, CA 

                                            
8  CA’s other cross-appeals, directed to inequitable conduct, invalidity over 

the prior art, and inventorship, are proper because they would expand the scope of the 
judgment.  In TypeRight Keyboard, we explained that “where the appellee urges 
invalidity as a new ground on which to support a judgment of non-infringement . . . a 

2007-1201, -1239 19  



acquired Cheyenne Software, and thereafter allegedly “re-branded” the Inoculan 

product into one of its eTrust antivirus products.  Hilgraeve filed the present suit against 

CA on September 18, 2002, and, as discussed above, Symantec later acquired 

Hilgraeve’s interest in the ‘776 patent and was substituted as the plaintiff in the present 

suit.   

 Before the district court, CA argued that Symantec should be charged with the 

period of delay attributable to Hilgraeve when it stepped in as the plaintiff in the present 

suit.  CA asserted that Cheyenne’s open and notorious marketing of Inoculan in June 

1995 established Hilgraeve’s constructive knowledge of Cheyenne’s infringing use, and 

that, regardless, the October 5, 1996, warning letter established Hilgraeve’s actual 

knowledge of Cheyenne’s infringing use.  Finally, CA argued that by establishing 

Hilgraeve’s knowledge of Cheyenne’s alleged infringement, it was also establishing 

Hilgraeve’s knowledge with respect to the accused CA products at issue here, since CA 

“re-branded” the Inoculan product into one of its own.   

The district court held that Hilgraeve’s alleged knowledge of Inoculan, either 

constructive or actual, was insufficient as a matter of law to establish Hilgraeve’s 

knowledge of the alleged infringing CA products.  In doing so, it did not reach the 

question of whether Symantec should be charged with Hilgraeve’s knowledge.  Rather, 

it concluded that CA had failed to show evidence establishing that Inoculan was the 

same or similar to the products in suit.  We agree that laches would only apply if the 

products were the same or similar, see Watkins v. Northwestern Ohio Tractor Pullers 

Association, Inc., 630 F.2d 1155, 1164 (6th Cir. 1980), and that CA has presented 

                                                                                                                                             
cross-appeal is necessary since a judgment of invalidity is broader than a judgment of 
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insufficient evidence that Inoculan is the same or similar to any of the products in suit.9  

On appeal, CA does not point to any such evidence but contends that Symantec’s 

October 5, 1996, warning letter to CA, urging that it had committed willful infringement, 

must be interpreted as an admission that Inoculan was a precursor to one of the CA 

products at issue here.  We cannot agree.  Willful infringement requires an objective 

showing that the alleged actions constituted infringement of a valid patent, “determined 

by the record developed in the infringement proceeding.”  In re Seagate Tech., LLC, 

497 F.3d 1360, 1371 (Fed. Cir. 2007).  An allegation of willful infringement does not 

assume any similarity between Inoculan and the products in suit.  We therefore find that 

the district court did not err in granting summary judgment to Symantec on CA’s laches 

defense. 

IV 

Levin (and CA) asserts that he is an omitted co-inventor of the ‘776 patent.10  To 

show co-inventorship, Levin is required to prove his contribution to the conception of the 

claims by clear and convincing evidence.  See Ethicon, Inc. v. U.S. Surgical Corp., 135 

F.3d 1456, 1461 (Fed. Cir. 1998).  An alleged co-inventor’s testimony, standing alone, 

cannot rise to the level of clear and convincing evidence; he must supply evidence to 

corroborate his testimony.   Id.  In Gemstar-TV Guide International, Inc. v. International 

Trade Commission, 383 F.3d 1352 (Fed. Cir. 2004), we explained that “[w]hether the 

                                                                                                                                             
non-infringement.”  374 F.3d at 1157 n.4. 

9  Relying on an expert’s affidavit, CA asserts that the latest products at 
issue here utilize the same “antivirus engine technology” as that used in the original 
Inoculan product.  This is hardly the same as demonstrating that the earlier product 
embodied the same claimed features as the accused product.   

 
10  Levin licensed any interest he may have in the ’776 patent to CA.   
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co-inventor's testimony has been sufficiently corroborated is evaluated under a ‘rule of 

reason analysis,’ which requires that an ‘evaluation of all pertinent evidence must be 

made so that a sound determination of the credibility of the inventor's story may be 

reached.’”  Id. at 1382 (quoting Price v. Symsek, 988 F.2d 1187, 1195 (Fed. Cir. 1993)).  

Corroborating evidence may be in the form of “records made contemporaneously with 

the inventive process,” “[c]ircumstantial evidence of an independent nature,” or “oral 

testimony from someone other than the alleged inventor.”  Id.    

 Before the district court, Levin submitted a declaration stating that he gave 

Matthew H. Gray (“Gray”), one of the named inventors of the ‘776 patent, the idea for 

the in-transit virus scan method in a February 12, 1990, telephone call. To corroborate 

his declaration, Levin submitted Gray’s day planner, which reflected Gray’s notes 

confirming that the disputed telephone call took place.  Levin points out that Gray 

testified that the day planner entry that reflected his conversation with Levin was 

“relat[ed] to the ’776 patent.”  J.A. at 10,064.  In addition, Levin relied on the lack of 

evidence showing Gray’s conception of the in-transit virus scan invention, which he 

argued further corroborated his own testimony.     

The district court found that the day planner entry was insufficient as 

corroborating evidence.  That entry, according to the district court, “at most shows only 

that [Levin and Gray] discussed the then-current state of the art”; it “fail[ed] to explicitly 

identify [Levin’s] contribution.”  J.A. at 87-88.  We agree with the district court that, at 

most, the day planner entry establishes that Gray and Levin spoke about the then-

current state of anti-virus programs; it does not establish that Levin contributed to the 

idea.  That entry, listing an “IBM SCAN program,” a “Computer Virus Handbook,” “Jim 
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McAffey’s Virus Scan,” and “Levin’s Checkup Antivirus System,” J.A. at 1841, suggests 

only that Gray simply called Levin to discuss the state of the prior art.   

The district court also found that any evidence tending to call into question Gray’s 

contribution to the invention was irrelevant to the question of whether Levin made any 

contribution.  Again, we agree with the district court that the evidence regarding Gray’s 

contribution was not relevant to the question of Levin’s contribution.  This is particularly 

so because Gray was not the sole inventor here; even though he may have lacked 

technical expertise, there is no suggestion that his co-inventors also lacked any 

technical expertise.  This case is thus distinguishable from Ethicon, where we held that 

a sole inventor’s lack of technical expertise corroborated another’s claim of co-

inventorship.  135 F.3d at 1464-65. 

Levin’s declaration itself is insufficient because it lacks corroboration.  We 

therefore affirm the district court’s conclusion that Levin has failed to establish a 

genuine issue of material fact that he was a co-inventor of the ’776 patent.  

V 

CA appeals the district court’s summary judgment determination that Hilgraeve 

did not commit inequitable conduct before the Patent Office in procuring the ’776 patent.  

CA alleges that Hilgraeve made three separate false and material misrepresentations to 

the Patent Office: (1) Gray’s April 18, 1990, declaration that he was an inventor of the 

’776 patent; (2) Gray’s August 12, 1990, declaration to overcome prior art; and (3) co-

inventor Donald Wakelin’s April 18, 1990, declaration that he understood the claims of 

the patent application. 
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Patent applicants “have a duty to prosecute patent applications in the Patent 

Office with candor, good faith, and honesty.”  Honeywell Int’l Inc. v. Universal Avionics 

Sys. Corp., 488 F.3d 982, 999 (Fed. Cir. 2007).  A breach of this duty constitutes 

inequitable conduct and renders the entire patent unenforceable.  Id.  In order to 

establish inequitable conduct, the party challenging the patent is required to establish by 

clear and convincing evidence that the patent applicant “(1) either made an affirmative 

misrepresentation of material fact, failed to disclose material information, or submitted 

false material information, and (2) intended to deceive the U.S. Patent and Trademark 

Office.”  Cargill, Inc. v. Canbra Foods, Ltd., 476 F.3d 1359, 1363 (Fed. Cir. 2007).  

“Once threshold findings of materiality and intent are established, the trial court must 

weigh them to determine whether the equities warrant a conclusion that inequitable 

conduct occurred.”  Purdue Pharma L.P. v. Endo Pharmaceuticals Inc., 438 F.3d 1123, 

1128 (Fed. Cir. 2006). 

Information is material when “a reasonable examiner would consider it important 

in deciding whether to allow the application to issue as a patent.” eSpeed, Inc. v. 

BrokerTec USA, L.L.C., 480 F.3d 1129, 1136 (Fed. Cir. 2007) (quoting A.B. Dick Co. v. 

Burroughs Corp., 798 F.2d 1392, 1397 (Fed. Cir. 1986)). Moreover, we have found that 

“[f]alse statements are more likely material when embodied in declarations or affidavits 

submitted to the PTO.”  Id.  

CA’s first inequitable conduct claim arises out of the April 18, 1990, declaration 

that Gray signed and submitted with the patent application that led to the ‘776 patent.  In 

the declaration, Gray submitted that he was “an original, first and joint inventor . . . of 

the subject matter which is claimed and for which a patent is sought.”  J.A. at 1828-30.  
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CA asserts that Gray’s declaration was a false statement because the idea for the in 

transit virus-detection method was Levin’s.  Even if Levin somehow contributed to the 

invention (which, as noted above, has not been established), that fact alone would not 

establish that Gray did not also contribute to the invention.  CA also relies on Gray’s 

inability at trial to identify with specificity the contribution that he made to the invention.   

We agree with the district court that Gray’s inability to identify with precision his 

contribution, nearly fourteen years later, does not show anything more than that Gray 

simply could not recall, particularly since Gray and a co-inventor, John Hile, both 

testified in general terms that Gray came up with the idea.11  Finally, CA contends that 

Gray’s lack of technical expertise establishes that Gray was not an inventor.  We 

disagree.  Gray was not the sole inventor of the claimed method.  Indeed, Gray worked 

with the other inventors who did have technical expertise to design the invention.  For 

these reasons, we find that the district court did not err in granting summary judgment 

that CA has failed to present a genuine issue of material fact that Gray was not the 

inventor. 

 CA’s second inequitable conduct claim arises from an August 12, 1992, 

declaration submitted by Gray to the PTO in response to an office action.  Gray’s 

declaration was submitted together with a number of prior art references.  In the 

declaration, Gray described the state of the prior art with specific reference to the 

attached publications and identified the “significant advantages over the existing virus 

                                            
11  CA appears to argue that Gray testified that the notes in the day planner 

described the invention, and that, since the notes summarized the Levin telephone call, 
the idea must have originated with Levin.   Gray’s testimony, however, was that the day 
planner entry was evidence of the date of conception, and not of the idea itself. 
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scanning, detecting and eliminating software” that his invention achieved.  J.A. at 3866.  

In paragraph 1 of the declaration, Gray stated that he “ha[d] practiced in the field of 

computer software and, more particularly, in the area of computer communications 

software for 10 years . . . [and that a]s a consequence, [Gray had] become intimately 

familiar with the state of the art as it relates to computer viruses, computer virus 

detection, and computer virus prevention.”  Id. at 3863.  CA claims that this declaration 

was false and misleading, because Gray was a marketing person, not a software 

person with technical expertise.  

 CA does not assert that the substance of the declaration itself was either false or 

misleading.  The sole argument is that Gray’s description of his own qualifications is 

misleading.  The district court found that Gray’s lack of technical expertise alone was 

insufficient to establish that his declaration was a misrepresentation.  We agree.  There 

is nothing in the record that indicates that Gray was not “intimately familiar with the state 

of the art,” and the mere fact that he was not a technical person does nothing to refute 

that.12 

CA also relies on paragraph 4 of that declaration, where Gray stated that he “set 

out to develop an algorithm which would determine whether a file was infected with a 

virus during [a] transfer and to stop the transfer before the virus was copied into the 

system.”  Id. at 3864.  CA asserts that this claim was also false and misleading, since 

                                            
12  When questioned as to whether “[s]itting here today, [Gray had] any 

knowledge concerning the state of the art in connection with computer software design 
and development,” Gray stated: “I don’t believe there’s any point in time when I would 
have been so bold as to claim I had knowledge of the state of the art of anything.”  J.A. 
at 9993.  We do not read that statement as contradicting the statement he made in the 
declaration concerning his earlier knowledge of virus screening technology, but rather to 
relate to his lack of knowledge of computer software design and development generally. 
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Gray later testified that he did not develop the mathematical algorithm, but rather that 

one of the co-inventors, Donald Wakelin, developed the algorithm.  Gray’s assertion that 

he “set out to develop an algorithm” is not the same as asserting that he actually 

developed the algorithm himself.  Again, we see no basis for a misrepresentation claim.  

We conclude that CA has not established a genuine question of material fact that Gray’s 

August 12, 1992, declaration was false or misleading.   

 CA’s final inequitable conduct claim arises from Wakelin’s April 18, 1990, 

declaration submitted with the original application, where he stated that he had 

“reviewed and underst[ood] the contents of the . . . specification, including the 

claims . . . .”  Id. at 1828.  That declaration, according to CA, was false and misleading 

because Wakelin allegedly did not understand the claims of the patent.  Instead, 

Wakelin testified that he only understood the claims in general terms, that “the 

statements in claim one are so vague as to be practically unintelligible,” id. at 10006, 

and that he didn’t “really understand what these claims are saying.”  Id. at 10007.  The 

district court found that, even if Wakelin did not fully understand the claims of the patent, 

that alone was not sufficient to establish a threshold level of materiality.  We agree.  As 

the district court stated, “Wakelin’s failure to fully understand the language of the claim 

contents should not be confused for failure to understand the meaning of the claims, 

which would likely be considered material by a ‘reasonable examiner.’”  Id. at 124. 

VI 

Finally, we must address CA’s counterclaims for invalidity.  Our constructions of 

the terms “computer,” “computer system,” and “destination storage medium” require us 

to vacate and remand the district court’s summary judgment finding that the Photonix 
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and the Mac prior art references did not render the claims invalid.  This is because the 

same construction governs for validity determinations as for infringement 

determinations.  Yoon Ja Kim v. ConAgra Foods, Inc., 465 F.3d 1312, 1324 (Fed. Cir. 

2006).  Here, the district court distinguished the ’776 patent claims over Photonix and 

the Mac prior art based on the conclusion that both of these antivirus programs ran on 

an Apple II GS computer, which itself only used peripheral devices (i.e., a floppy drive) 

because it did not include a hard drive.13  The district court also concluded, with respect 

to the invalidity of the claims based on the Mac prior art, that “the Macintosh programs 

do not store the actual screened digital data after screening, but only a reference to the 

screened data,” and therefore did not meet the claim limitation “automatically store the 

transferred digital data.”  J.A. at 184-85.  The district court’s decision in this respect is 

somewhat unclear as are the parties’ briefs on this point.  The district court’s holding 

may well be intertwined with its holding that the Apple II GS computer, on which the 

Mac programs operated, did not have a destination storage medium.  Under the 

circumstances, we decline to address the issue at this time.  Hopefully the nature of the 

district court’s decision will be clarified on remand. 

CONCLUSION 

 We hold that the district court erred in its construction of the claim terms “a 

method of screening data as it is being transferred,” “destination storage medium,” 

“computer,” and “computer system.”  We therefore vacate and remand as to non-

infringement and invalidity.  We affirm the district court’s decision on laches, inequitable 

conduct, and inventorship. 

                                            
13  The district court appeared not to address claims 18-20, and on remand 
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The judgment of the district court is AFFIRMED-IN-PART and VACATED-IN-

PART and REMANDED.   

No costs.   

 
should treat them separately.   
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Jane and Julie Doe (“the Does”) appeal the district court’s dismissal of
their claims for negligence and gross negligence, and its finding that the claims
were barred by the Communications Decency Act (“CDA”), 47 U.S.C § 230, and
Texas common law.  For the following reasons, we affirm the decision of the
district court.

I.  FACTS AND PROCEEDINGS
MySpace.com is a Web-based social network. Online social networking is

the practice of using a Web site or other interactive computer service to expand
one’s business or social network.  Social networking on MySpace.com begins with
a member’s creation of an online profile that serves as a medium for personal
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1 The term “blog” is a portmanteau of “Web log” and is a term referring to an online
journal or diary.
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expression, and can contain such items as photographs, videos, and other
information about the member that he or she chooses to share with other
MySpace.com users. Members have complete discretion regarding the amount
and type of information that is included in a personal profile. Members over the
age of sixteen can choose the degree of privacy they desire regarding their
profile; that is, they determine who among the MySpace.com membership is
allowed to view their profile. Once a profile has been created, the member can
use it to extend “invitations” to existing friends who are also MySpace.com users
and to communicate with those friends online by linking to their profiles, or
using e-mail, instant messaging, and blogs,1 all of which are hosted through the
MySpace.com platform.  

Members can also meet new people at MySpace.com through user groups
focused on common interests such as film, travel, music, or politics.
MySpace.com has a browser feature that allows members to search the Web
site’s membership using criteria such as geographic location or specific interests.
MySpace.com members can also become online “friends” with celebrities,
musicians, or politicians who have created MySpace.com profiles to publicize
their work and to interface with fans and supporters.

MySpace.com membership is free to all who agree to the Terms of Use. To
establish a profile, users must represent that they are at least fourteen years of
age. The profiles of members who are aged fourteen and fifteen are
automatically set to “private” by default, in order to limit the amount of personal
information that can be seen on the member’s profile by MySpace.com users who
are not in their existing friends network and to prevent younger teens from
being contacted by users they do not know.  Although MySpace.com employs a
computer program designed to search for clues that underage members have lied
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2 Julie’s mother reported the assault to Austin, Texas police, who arrested Solis and
charged him with second-degree sexual assault.  
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about their age to create a profile on the Web site, no current technology is
foolproof. All members are cautioned regarding the type of information they
release to other users on the Web site, including a specific prohibition against
posting personal information such as telephone numbers, street addresses, last
names, or e-mail addresses. MySpace.com members are also encouraged to
report inaccurate, inappropriate, or obscene material to the Web site’s
administrators.

In the summer of 2005, at age thirteen, Julie Doe (“Julie”) lied about her
age, represented that she was eighteen years old, and created a profile on
MySpace.com. This action allowed her to circumvent all safety features of the
Web site and resulted in her profile being made public; nineteen-year-old Pete
Solis (“Solis”) was able to initiate contact with Julie in April 2006 when she was
fourteen. The two communicated offline on several occasions after Julie
provided her telephone number.  They met in person in May 2006, and, at this
meeting, Solis sexually assaulted Julie.2  

Julie’s mother, Jane Doe, first sued MySpace, Inc., its parent company,
News Corporation (collectively “MySpace”), and Solis in a Texas state court on
her own behalf and on behalf of her daughter, alleging that MySpace failed to
implement basic safety measures to prevent sexual predators from
communicating with minors on its Web site. The Does’ original petition asserted
claims for fraud, negligent misrepresentation, negligence, and gross negligence
against MySpace, and claims for sexual assault and intentional infliction of
emotional distress against Solis. MySpace answered the petition and filed
special exceptions, asserting among other things, that the CDA and Texas
common law barred the Does’ claims. The Does amended their petition, to which
MySpace again specially excepted; thereafter, before any ruling on the special
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or symbol from a computer system to a user, generally appearing on a display screen,
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Dictionary.com, http://www.dictionary.reference.com/browse/prompt (last visited April 28,
2008).     
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exceptions, the Does filed a motion for nonsuit which the court granted,
dismissing the case without prejudice. The Does then refiled in New York state
court, asserting the same claims against MySpace, but declining to name Solis
as a defendant. MySpace immediately removed that case to the United States
District Court for the Southern District of New York and moved simultaneously
to transfer venue to the Western District of Texas and to dismiss for failure to
state a claim. The district court in New York considered both motions and
granted MySpace’s motion to transfer venue, but declined to rule on the motion
to dismiss, leaving it for the transferee court.    

The district court in Texas then held oral argument on February 1, 2007,
and decided MySpace’s motion to dismiss in a written opinion. The district court
construed MySpace’s Rule 12(b)(6) motion to dismiss as a Rule 12(c) motion for
judgment on the pleadings and considered the Does’ most recent complaint, filed
on September 25, 2006 in the Bronx County court. In their complaint, the Does
alleged:

8. To access the social network, one must create a MySpace
account.  In order to create a MySpace account, all one has to do is
enter a name, email address, gender, country, and date of birth. . . . .

9. Once signed up, each MySpace user is given his or her own
personal webpage to create. MySpace users are then prompted to
post photographs and personal information on their webpage.
Typically, a MySpace user’s webpage is viewable by any other
MySpace user. Further, any MySpace user can contact any other
MySpace user through internal email and/or instant messaging on
MySpace.3

. . . .
11. The catalyst behind MySpace’s amazing surge in

popularity is their underage users demographic.  According to
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MySpace, approximately 22 percent of MySpace visitors are minors,
under the age of 18. MySpace actively and passively markets itself
to minors.

. . . . 
27. In the summer of 2005, 14-year-old Julie created a profile

on MySpace. At the time, Julie was only 13-years-old.  Despite
MySpace’s supposed safety precautions and protections prohibiting
anyone under 14-years-old from using MySpace, Julie was easily
able to create a profile.

. . . . 
41. Defendants owed a legal duty to 14-year-old Julie to

institute and enforce appropriate security measures and policies
that would substantially decrease the likelihood of danger and harm
that MySpace posed to her.
The district court in Texas dismissed with prejudice the Does’ claims for

negligence and gross negligence, finding that the claims were barred by the CDA
and Texas common law.  The Does voluntarily withdrew their claims for fraud
and negligent misrepresentation; therefore, the district court dismissed those
claims without prejudice. The Does now appeal the district court’s dismissal of
their claims for negligence and gross negligence, arguing that § 230(c)(1) of the
CDA is inapplicable here because their claims do not implicate MySpace as a
“publisher” protected by the Act and because MySpace not only published but
was also partially responsible for creating the content of the information that
was exchanged between Julie and Solis.  Doe next argues that § 230(c)(2) does
not immunize MySpace’s failure to take reasonable steps to ensure minors’
safety. The Does lastly apply the law of premises liability germane to owners of
real property to publishers and Internet service providers operating in the
virtual world of cyberspace to argue that the district court erred when it did not
find a common-law duty to protect Julie. We hold, however, that the Does’
claims of negligence are barred by § 230(c)(1) of the CDA.    

 
II.  STANDARD OF REVIEW
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This Court reviews a district court’s grant of judgment on the pleadings
under Rule 12(c) de novo.  See Brittan Commc’ns Int’l Corp. v. Sw. Bell Tel. Co.,
313 F.3d 899, 904 (5th Cir. 2002); Hughes v. The Tobacco Inst., Inc., 278 F.3d
417, 420 (5th Cir. 2001). A motion for judgment on the pleadings under Rule
12(c) is subject to the same standard as a motion to dismiss under Rule 12(b)(6).
Johnson v. Johnson, 385 F.3d 503, 529 (5th Cir. 2004) (citing Great Plains Trust

Co. v. Morgan Stanley Dean Witter & Co., 313 F.3d 305, 313 n.8 (5th Cir. 2002)).
“[T]he central issue is whether, in the light most favorable to the plaintiff, the
complaint states a valid claim for relief.”  Hughes, 278 F.3d at 420 (internal
quotations omitted). Although we must accept the factual allegations in the
pleadings as true, id., a plaintiff must plead “enough facts to state a claim to
relief that is plausible on its face.”  Bell Atl. Corp. v. Twombly, 127 S. Ct. 1955,
1974 (2007).

III.  DISCUSSION
In October 1998, Congress recognized the rapid development of the

Internet and the benefits generated by Web-based service providers to the
public.  See 47 U.S.C. § 230(a) (acknowledging that “interactive computer
services offer a forum for a true diversity of political discourse, unique
opportunities for cultural development, and myriad avenues for intellectual
activity” and have “flourished . . . with a minimum of government regulation”).
In light of its findings, Congress enacted the CDA for several policy reasons,
including “to remove disincentives for the development and utilization of
blocking and filtering technologies that empower parents to restrict their
children’s access to objectionable or inappropriate online material.”  Id.

§ 230(b)(4). To achieve that policy goal, Congress provided broad immunity
under the CDA to Web-based service providers for all claims stemming from
their publication of information created by third parties, referred to as the “Good
Samaritan” provision.  Id. § 230(c)(1) (“No provider or user of an interactive
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computer service shall be treated as the publisher or speaker of any information
provided by another information content provider.”). Indeed,  “[n]o cause of
action may be brought and no liability may be imposed under any State or local
law that is inconsistent with this section.”  Id. § 230(e)(3).

Courts have construed the immunity provisions in § 230 broadly in all
cases arising from the publication of user-generated content.  See, e.g., Green v.

Am. Online (AOL), 318 F.3d 465, 471 (3d Cir. 2003); Carafano v.

Metrosplash.com, Inc., 339 F.3d 1119, 1123–24 (9th Cir. 2003); Batzel v. Smith,
333 F.3d 1018, 1030–31 & n.19 (9th Cir. 2003); Ben Ezra, Weinstein, & Co. v.

Am. Online Inc., 206 F.3d 980, 984–86 (10th Cir. 2000);  Zeran v. Am. Online,

Inc., 129 F.3d 327, 330–31 (4th Cir. 1997). For example, the Ninth Circuit held
that a Web-based dating-service provider was not liable when an unidentified
party posted a false online personal profile for a popular actress, causing her to
receive sexually explicit phone calls, letters, and faxes at her home.  Carafano,
339 F.3d at 1122. Acknowledging that the immunity provision in § 230(c)(1) of
the CDA causes “Internet publishers [to be] treated differently from
corresponding publishers in print, television and radio,” id. at 1122, the Ninth
Circuit held that “[u]nder § 230(c), . . . so long as a third party willingly provides
the essential published content, the interactive service provider receives full
immunity regardless of the specific editing or selection process.”  Id. at 1124.

Similarly, the Fourth Circuit dismissed a plaintiff’s claims on the
pleadings, holding that the CDA protects Web-based service providers from
liability even after the provider is notified of objectionable content on its site.
See Zeran, 129 F.3d at 333.  The plaintiff in Zeran sued an Internet service
provider for failing to remove upon notice a false advertisement offering shirts
featuring tasteless slogans relating to the 1995 bombing of the Oklahoma City
Federal Building and instructing interested buyers to call the plaintiff to place
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orders.  Id. at 329. After analyzing the immunity provision of § 230, the Fourth
Circuit wrote:  

If computer service providers were subject to distributor
liability, they would face potential liability each time they receive
notice of a potentially defamatory statement—from any party,
concerning any message. . . . Because service providers would be
subject to liability only for the publication of information, and not
for its removal, they would have a natural incentive simply to
remove messages upon notification, whether the contents were
defamatory or not. Thus, like strict liability, liability upon notice
has a chilling effect on the freedom of Internet speech. . . . Because
the probable effects of distributor liability on the vigor of Internet
speech and on service provider self-regulation are directly contrary
to § 230’s statutory purposes, we will not assume that Congress
intended to leave liability upon notice intact.

Id. at 333.  
Parties complaining that they were harmed by a Web site’s publication of

user-generated content have recourse; they may sue the third-party user who
generated the content, but not the interactive computer service that enabled
them to publish the content online.  See id. at 330–31 (“None of this means, of
course, that the original culpable party who posts defamatory messages would
escape accountability. . . . Congress made a policy choice, however, not to deter
harmful online speech through the separate route of imposing tort liability on
companies that serve as intermediaries for other parties’ potentially injurious
messages.”).  

The Does appear to agree with the consensus among courts regarding the
liability provisions in § 230(c)(1). They argue, however, that their claims against
MySpace do not attempt to treat it as a “publisher” of information; therefore,
they argue that § 230 does not immunize MySpace from their claims and state
tort law applies in full effect. The Does attempt to distinguish their case from
Carafano, Zeran, and other contrary authority by claiming that this case is
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predicated solely on MySpace’s failure to implement basic safety measures to
protect minors.  The district court rejected the Does’ argument, stating:

The Court, however, finds this artful pleading to be disingenuous.
It is quite obvious the underlying basis of Plaintiffs’ claims is that,
through postings on MySpace, Pete Solis and Julie Doe met and
exchanged personal information which eventually led to an in-
person meeting and the sexual assault of Julie Doe. If MySpace had
not published communications between Julie Doe and Solis,
including personal contact information, Plaintiffs assert they never
would have met and the sexual assault never would have occurred.
No matter how artfully Plaintiffs seek to plead their claims, the
Court views Plaintiffs’ claims as directed toward MySpace in its
publishing, editorial, and/or screening capacities.

Doe v. MySpace, Inc., 474 F. Supp. 2d 843, 849 (W.D. Tex. 2007).
The Does do not present any caselaw to support their argument. In fact,

they rely upon the same line of cases listed above but point to § 230(c)(1)’s grant
of immunity to publishers of third-party content as evidence that their claims
are somehow different. Other courts, however, have examined pleadings similar
to the Does’ and have reached the same conclusion as the district court.  For
example, in Green, the plaintiff sued a Web-based service provider after he
received a computer virus from a third party and endured derogatory comments
directed at him by others in an online “chat room.”  318 F.3d at 469.  He made
a failure-to-protect argument similar to the Does’, claiming that “AOL waived
its immunity under [§] 230 by the terms of its membership contract with him
and because AOL’s Community Guidelines outline standards for online speech
and conduct and contain promises that AOL would protect [him] from other
subscribers.”  Id. at 471. The Third Circuit, however, dismissed the claims as
barred by § 230, after recharacterizing the plaintiff’s claims:

There is no real dispute that Green’s fundamental tort claim
is that AOL was negligent in promulgating harmful content and in
failing to address certain harmful content on its network.  Green
thus attempts to hold AOL liable for decisions relating to the
monitoring, screening, and deletion of content from its
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network—actions quintessentially related to a publisher’s role.
Section 230 “specifically proscribes liability” in such circumstances.

Id. (quoting Zeran, 129 F.3d at 333).  
Green demonstrates the fallacy of the Does’ argument.  Their claims are

barred by the CDA, notwithstanding their assertion that they only seek to hold
MySpace liable for its failure to implement measures that would have prevented
Julie Doe from communicating with Solis. Their allegations are merely another
way of claiming that MySpace was liable for publishing the communications and
they speak to MySpace’s role as a publisher of online third-party-generated
content.

The Does further argue for the first time on appeal that MySpace is not
immune under the CDA because it partially created the content at issue,
alleging that it facilitates its members’ creation of personal profiles and chooses
the information they will share with the public through an online questionnaire.
The Does also contend that MySpace’s search features qualify it as an
“information content provider”, as defined in the CDA: “The term ‘information
content provider’ means any person or entity that is responsible, in whole or in
part, for the creation or development of information provided through the
Internet or any other interactive computer service.”  47 U.S.C. § 230(f)(3).  

Nothing in the record, however, supports such a claim; indeed, Julie
admitted that she lied about her age to create the profile and exchanged
personal information with Solis. In the February 1, 2007 hearing before the
district court, the Does admitted that Julie created the content, disclosing
personal information that ultimately led to the sexual assault, but stressed that
their cause of action was rooted in the fact that MySpace should have
implemented safety technologies to prevent Julie and her attacker from meeting:

THE COURT: I want to get this straight.  You have a 13-
year-old girl who lies, disobeys all of the instructions, later on
disobeys the warning not to give personal information, obviously,
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[and] does not communicate with the parent.  More important, the
parent does not exercise the parental control over the minor.  The
minor gets sexually abused, and you want somebody else to pay for
it?  This is the lawsuit that you filed?

MR. ITKIN [Counsel for the Does]:  Yes, your Honor.
. . . . 
MR. ITKIN: The first point is we’re not complaining about

any of the content that was transmitted between Julie Doe and Pete
Solis. Our complaint is [that] the two of them never should have
been able to meet because MySpace could have implemented
technology very simple and technologically—not simple but
technologically and inexpensive age verification software that has
been asked for by attorneys general before the lawsuit happened, or
even done the things they did right after the filing of the lawsuit
that would have prevented these two people from ever meeting. We
wanted to keep the foxes out of the hen house.  That’s the first
thing, your Honor, is that we’re not complaining about the content.
Throughout the hearing, the Does stated they had one argument—that

MySpace was negligent for not taking more precautions:
MR. ITKIN: Pete Solis is liable for an assault.  But what

we’re trying to hold MySpace liable for isn’t the publishing of a
phone number but, rather, we’re trying to hold MySpace responsible
for not putting in the safety precautions to keep the two of them
separated.

. . . . 
THE COURT: Now, I’ve heard all of your arguments on the

negligence and the duty.  Now the duty is something that’s
bothering me and that’s my next question to you. But as I read your
pleadings, they are just wholly inapplicable to the Federal Rules of
Procedure on fraud. You’ve got no specific fraud here.  And on your
negligent misrepresentation, that’s just a rehash of what you’re
already doing. So we’re really talking about one cause of action, and
that is a negligence cause of action.  You keep nodding.  Do you
agree with that?

MR. ITKIN:  I think that is a fair recommendation, a fair
statement.

. . . . 
MR. ITKIN: Thank you.  Your Honor we are not—and I want

to be very clear about this. We are not complaining about any of the
content that was exchanged between Julie Doe and Pete Solis. We
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understand that that is something we cannot complain about. Our
complaint is only that these two should have never been allowed to
find each other, anyways, if reasonable safety precautions were put
in place. And under congressional law and, we believe, Texas
common law, that’s enough to state a claim.
Although the Does’ complaint alleged that MySpace allowed or encouraged

members to post information after a member’s profile had been created, counsel
for the Does reiterated in the hearing time and again that they had no
complaints or allegations regarding the content of the information posted by
Julie or exchanged between Julie and Solis.  It appears that the reference to
MySpace’s solicitation of information was solely used to set up the Does’
argument that MySpace failed to protect Julie by declining to implement age-
verification software:

THE COURT: But your client violated every single thing that
MySpace says to do.

MR. ITKIN: Which is your Honor—and true.  That is correct,
your Honor. But I will say that that’s a known risk to MySpace.
And that’s not just me saying it, that’s the Attorney General saying
it.

THE COURT: Everyone knows people lie.  So therefore,
should you be liable?

MR. ITKIN: No, your Honor.  But when you know of the risk
and you know that the people—there’s potential for lying, all you
need to do is put some basic safety mechanisms in place to
prevent—or to circumvent the lying.

THE COURT:  So you’ve got the Attorney General of the
United States saying . . . don’t put your credit card on the internet,
but you want them to do it to get a free space. That’s one of the
things.

MR. ITKIN:  That’s one of the things.
THE COURT:  Then a driver’s license.  Do you know how

many people I sentence here every Friday that have a fake driver’s
license?

MR. ITKIN:  I can imagine a lot, your Honor.
. . . .
MR. ITKIN: What we really want, your Honor, is there’s a

company out there—I’ll give you an example of one of the companies
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out there called Aristotle. Aristotle through public databases if you
enter your name, your zip code, and your birth year can come back
with, hey, this person’s real; or you can enter an e-mail and have
verification. So there’s some things to do that are less intrusive as
far as giving people your driver’s license or your Social Security
number.

. . . .
MR. ITKIN: Your Honor, because if [MySpace] had the age

verification software in place, [Julie and Solis] never would have
talked in the first place. They never would have known about each
other. 
At no time before filing their appeal in this Court did the Does argue that

the CDA should not apply to MySpace because it was partially responsible for
creating information exchanged between Julie and Solis. Because the Does
failed to present this argument to the district court, they are barred from
making this argument on appeal.  See Stokes v. Emerson Elec. Co., 217 F.3d 353,
358 n.19 (5th Cir. 2000) (“Arguments not raised in the district court cannot be
asserted for the first time on appeal.”); Brown v. Ames, 201 F.3d 654, 663 (5th
Cir. 2000) (“To avoid being waived, an argument must be raised to such a degree
that the trial court may rule on it.” (internal quotations omitted)). We therefore
hold, without considering the Does’ content-creation argument, that their
negligence and gross negligence claims are barred by the CDA, which prohibits
claims against Web-based interactive computer services based on their
publication of third-party content.  47 U.S.C. § 230(c)(1), (e)(3).  Because we
affirm the district court based upon the application of § 230(c)(1), there is no
need to apply § 230(c)(2), or to assess the viability of the Does’ claims under
Texas common law in the absence of the CDA.  

IV.  CONCLUSION
The judgment of the district court is AFFIRMED.




