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motion to withdraw their consent to the dismissal of their Second Cross-Claim is granted and the

Cross-Defendants’ motion to dismiss the Spiegel Defendants’ Second and Fourth Cross-Claims

is granted.

SO ORDERED. 7

SANDRA J. FEUEKSTEIN
United States District Judge
Dated: May 2, 2008
Central Islip, New York









collectively as the “Spiegel Defendants”), pursuant to Fed. R. Civ. P. 12(b)(6) has been referred
to the undersigned.
BACKGROUND

The factual background underlying this action is set forth in this Court’s prior Report and
Recommendation, dated February 15, 2007, familiarity with which is presumed. See Report and
Recommendation, dated February 15, 2007, Orenstein, M., M.J.! The Court provides only those
facts deemed pertinent to this motion’.

The NCIA is comprised of approximately 170 acres of industrial and commercial
property, which is bounded by the Long Island Railroad, Frost Street, Old Country Road and
Grand Boulevard in North Hempstead, Nassau County, New York. (Amended Compl. 1§ 1-2,
37). The nine manufacturing and commercial facilities that are the subject of this action are a
portion of the NCIA complex. (Id.).

According to the amended complaint, the disposal of hazardous substances at each of the
nine facilities have contaminated the soil and groundwater at and in the vicinity of each facility.
(Id. at 2). Asthe contaminants from each of the facilities commingled, plaintiffs allege that they
formed a plume of pollutants that has migrated from the NCIA sites and has contaminated the
nearby Bowling Green Water District public water supply wells, thus threatening the

environment and public health. (/d.) Defendants are alleged to be the current owners and/or

By Order, dated August 14, 2007, the district court adopted the Report and
Recommendation in its entirety as an Order of the Court. State of New York v. Next Millennium
Realty, LLC, 2007 WL 23621444 (ED.N.Y. Aug. 14, 2007).

2The facts are undisputed. See Memorandum of Law in Opp. to Motion to Dismiss Cross-
Claims, dated May 31, 2007, at 2.




operators of the nine facilities and/or the successors to the entities that owned or operated certain
Class 2 sites within the NCIA Sites at the time of the disposal of hazardous substances. (1d.).

Development of the NCIA dates back to early 1950, and over a hundred different
companies have operated in the NCIA Site. (/d. at 39). The Nassau County Health Department
first detected contamination in connection with the NCIA Site in 1986, and in August 1988, the
New York State Department of Environmental Conservation (the “DEC”) listed the entire NCIA
properties as a Class 2 site® in the New York State Registry of Inactive Hazardous Waste
Disposal Sites (the “Registry”). (Id. at Y 40).

The DEC conducted Preliminary Site Assessments (“PSAs”) in 1994 and 1995, and in
March 1995, the DEC delisted the NCIA Site as a whole and listed seven properties within the
NCIA as Class 2 sites. (Id. at ]41). In 1996, 1997 and 1998 additional PSAs resulted in the
DEC listing additional properties within the NCIA Sites as Class 2 sites and delisting others from
the Registry. (Id.).

On March 13, 2006, Plaintiffs’ commenced the instant action? in the United States
District Court for the Eastern District of New York (F euerstein, D.J.) against defendants seeking
principally to recover the cost of remediating hazardous waste contamination at the NCIA Site.
(Id. at 9] 96-106). Plaintiffs claim recovery costs under §107 of CERCLA for the completion of

the remediation of the off-site groundwater plumes and allege that the defendants are j ointly and

3Class 2 sites listed on the Registry are those properties that contain hazardous wastes and
pose a significant threat to the environment. Id. atJ 41; see NYCRR § 375-1 .8(a)(2)(i1).

4State of New York et al. v. Next Millennium Realty, LLC, et al., CV 06-1133 (SJF) was
consolidated into lead case, Next Millennium Realty, LLC, et al. v. Adchem Corp. et al., CV 03-
5985 on May 4, 2006 as related actions. See Order, dated May 4, 2006 (Feuerstein, D.J.). Case
number CV 06-1133 was administratively closed by Order dated May 4, 2006. Id.
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